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ARGUMENT
At trial in this case, the deputy prosecuting attorney told the jury in opening statement
what she believed the law to be regarding possession of controlled substances in Idaho. She said
Ladies and -- under Idaho law, when one knows that one possesses a
controlled substance, it does not matter what one believes that controlled
substance to be. So long as a controlled substance is present, and the defendant
believes he possesses a controlled substance, he is guilty of possession of that
controlled substance. Ladies and gentlemen of the jury, there will be more
instructions about that later. But the State is confident today that by the close of
evidence, that evidence presented by both the State and the defense, you will be
convinced beyond a reasonable doubt that this defendant illegally possessed a
controlled substance, and that you will find him guilty. (Tr. p. 19, L. 25 -p. 20
LL. 1-13).
And strictly speaking, if ICJI 403 were to be applied to every possible possession case, she
would be right.
The preamble to the standardized criminal jury instructions in Idaho says that the
instructions should be modified to take into account different situations 1. While not contained in
the record on appeal in this case, but can still be used as a great example of how ICJI 403 cannot
be used as it is written in every case, Judge Stoker laid out the following hypothetical to the
prosecuting team:
Let's take a case where you are growing a marijuana plant in your living
room. You are growing just one plant because you want to see if you can actually
grow the stuff in your house without any elaborate grow lights or sophisticated
watering system. You obviously know that growing a marijuana plant is against
1

INTRODUCTION AND GENERAL DIRECTIONS FOR USE

These instrnctions will be referred to as the ICJI instrnctions, an acronym for Idaho Criminal Jury
Instructions. The instructions are available at the Idaho Supreme Court website, www.isc.idaho.gov, for copying and
editing as needed for use in a particular case. They must be used with discrimination, keeping in mind that the intent
of the compilers is to provide forms of instructions which are clear, impartial and free from argument on specific
subjects. It must be noted further that the law prevailing during the period of drafting is reflected in the instructions.
As the law in any respect becomes more refined or is modified by statute or appellate decision, the ICJI instructions
must be modified accordingly.

In addition, judges and lawyers should note that these instructions cannot possibly cover all of the legal
issues on which a jury may need guidance in a particular case.
1

the law, because it is a controlled substance. One day, without your knowledge, I
sneak into your house and put a bag of methamphetarnine in the back of your sock
drawer. The police get alerted that you are growing marijuana and conduct a
search of your house. They find the Marijuana easily, but they also find the
methamphetamine. Are you saying that because you knew you were possessing a
controlled substance (marijuana) and methamphetamine was also found in your
possession, you are guilty of possessing both controlled substances?
"Yes, Your Honor."
And that is exactly how the lay juror would interpret ICJI 403, because that is what it says. And
that is exactly how the Twin Falls Prosecuting Attorney would like it to be, because if they are
right, a person knowingly committing one crime (misdemeanor possession of marijuana) is
automatically guilty of committing another, and far more serious crime (felony possession of
methamphetamine).
If the State now concedes that Judge Stoker's hypothetical question should be answered

in the negative, than the instruction that was actually given in this case is a correct statement of
the law. In other words, to be guilty of possession of oxycodone, one has to know or believe that
what he is possessing is oxycodone. For the State to insist that ICJI 403 without modification
should be applied in all controlled substance cases would allow convictions where someone
knew he was in possession of one substance, and so is automatically guilty of possessing any
other substance mixed with it.
The State argued dming the jury instruction phase of this trial that ICJI 403 is a correct
statement of the law because the mistaken belief that one is possessing cocaine when he is in fact
possessing methamphetamine is what ICJI covers and that should apply to any combination of
facts and circumstances. While that argument might work when one is talking about substances
which carry almost identical possible punishment and are both felonies, it breaks down fast in a
situation like the one before the Court in this case.
2

Judge Stoker's position here is not without judicial precedent. In State v. Dixon, 140
Idaho 301 (Ct. App. 2004) the court said that "to prove a charge of possession of
methamphetamine in violation ofI.C. § 37-2732(c)(l), the State must show that the defendant
knew that the substance was methamphetamine." Citing State v. Blake, 133 Idaho 237, 242, 985
P.2d 117, 122 (1999). The reason that this discussion comes up in this context has to do with the
impossibility ofreconciling ICJI 403 and ICJI 421 2 . In a case like this one, the definition of
"possession" is squarely at odds with the idea that a person is guilty of possessing any substance
so long as he knows one of the substances is a controlled substance. When two jury instructions
are irreconcilable, then the trial court must modify one or both of them to fit the facts of the case.
Here, Judge Stoker correctly modified ICJI 403 to reflect what "possession" really means.

CONCLUSION
Standard jury instructions are very useful and applicable for the vast majority of factual
situations that come before our trial courts on a daily basis. But even our Supreme Court tells
the trial courts that the standard instructions will need to be modified from time to time given
various factual and legal scenarios which fall outside the typical circumstance. Given the unique
situation involved with Mr. Chavez's case, Judge Stoker correctly instructed the Jury on the law
of "possession." The trial court's ruling should be affirmed.

2 ICJI

421 POSSESSION DEFINED
INSTRUCTION NO.

A person has possession of something if the person knows of its presence and has physical control of it, or
has the power and intention to control it.
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DATED this 21 st day of April, 2015.
THE ROARK LAW FIRM

Douglas Nelson
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